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Preliminary Statement 


1 Martin Weiner appeal from judg- 


United States District 


} 


Saker Motley, 


12, 1976, 


er in slIX counts 


9 
“ 


with conspiring to obtain phendimetrazine and phenter 
mine, controlled substances under the Comprehensive Drug 
Abuse Prevention and Control Act of 1970 (Count One 


and with actually obtaining large quantities of phendi- 


metrazine (Counts Two-Five) and phentermine (Count 
Six) without being properly registered and by misrepre- 
sentation, forgery and fraud, in violation of Title 21, 
United States Code, Sections 812, 84l(a 1), 843/a) (2 


843(a)}(3) and 846 


Trial commen d on May 18, 1976, and on June 4 
the jury returned a verdict of guilty on Counts One, Five 


and Six as to both defendants but was unable to reach a 
verdict as to the remaining counts. The Court declared 
a mistrial as to Counts Two, Three and Four. 

On July 26, 1976, the Court sentenced Weiner to six 


months imprisonment on Counts One, Five and Six, sus- 


pended the execution of sentence, and placed him on pro- 
bation for a period of two years. A committed fine of 
$3,000 was imposed on Count One, to be paid within 30 


days. 
On September 17, 1976, the Court sentenced Pastor to 
six months imprisonment on Count One and four years 


on Counts Five and Six. The sentence imposed on Counts 
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by the Court and Pastor was place? on probation for a 
period of five years A committed fine of $5,000 was 
imposed on Count One. The fines and prison term im- 


posed by the Court were stays 1 pending this appeal 
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Statement of Facts 
A. Synopsis 
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in Danbury, Connecticut.” (Tr. 428-29).** Berry told 
Fernaid if a sale was completed the invoice was to be made 
out to Dr. Horace Johnson. (Tr. 437-38). Later in April, 
Edward Pastor ecrlled Fernald and it was agreed that 
Fernald would bring a sample shipment of phendimetra- 
zine tc Pastor in Philadelphia.*** (Tr. 431-32). 


On May 4, 1973, Fernald flew to Philadelphia where 
he met Pastor and Martin Weiner. He delivered 1v,090 
35 milligram (‘“mg.”) tablets of phendimetrazine to 
Weiner, who placed the package in his car.**** (Tr. 433 
434, 437-38; GX 7C). Pastor, Weiner and Fernald then 


* Berry and Fernald were business partners in a drug dis- 
tribution company, Wingate Sales Corporation, which was located 
at 33 Union Square West, New York, New York 10003. (T.. 428; 
GX 7C). 

** “Tyr? refers to pages in the trial transcript; “GX” to 
Government exhibits admitted into evidence at trial 

*** Pastor, a resident of Philadelphia, had an indirect interest 
in two drug stores: Pastor’s Pharmacy, 11 North 11th Street 
Philadelphia and Pastor’s Pharmacy, 126 South York Road, Hat- 
boro, Pennsylvania. (Tr. 1604-5). While both Pastor’s pharmacies 
were in fact registered with DEA to receive and dispense con- 
trolled substances, none of the drugs concerned here were received 
by these stores (Tr 1250-55, 1604-11, 1620-21, 1631-32) 

**** At this time, neither phendimetrazine nor phentermine were 
listed as “controlled substances”, although the federal register 
had published the Government’s intent to place them on Schedule 
III and IV, respectively, in the near future. See, 21 U.S.C. § 812, 
Tr. 1348-49, 1733-54; Federal Register, Vol. 38, No. 28, February 
12, 1973. See also Vodra Affidavit p. 5, 112, Ex. 1 (142a, 150a). 
In fact, phendimetrazine became a controlled substance on June 
15, 1973 and phentermine, on July 6, 1973. (Tr. 278-79); Federal 
Register, Vol. 38, No. 115, June 15, 1973 and No. 129, July 6, 
1973; Vodra Affidavit, pp. 11-12, 122, 25; EX. 1, 147a, 148a-49a). 

Once these drugs became controiled substances, to distribute 
or acquire them a perso: would be required to register with the 
DEA, to maintain effective controls over the drugs to prevent 
their diversion from legitimate channels of commerce, and use 
xad maintain records showing acquisition and distribution. Rogis- 
trants are suvject to audit by DEA. (Tr. 275-76, 1574-77 


etired to the pilot lounge a’ he private aircraft terminal 
where Pastor informed Fernald that he wanted 100 mg. 
time release capsules despite a possible 4-6 week wait for 
delivery. He did not want to sign any receipts or reccive 
invoices, but stated that he and Weiner were in a 
position to do a sizable business and would pay promptly 
either in cash or by certified check. Pastor gave Fernald 
$550 in cash for the tablets.* (Tr. 435-38, 480; GX 22).** 


On June 12, 1973, Fernald delivered a shipment of 
500,600 35 mg. phendimetrazine tablets to Pastor in the 
garage of his apartment house in Philadelphia. On that 
occasion, Pastor told him he would prefer 100 mg. pills 
and that he represented several reducing clinics that used 
large quantities, mentioning Dr. Horace Johnson as run- 
ning a clinic using 1800-2000 pills daily. (Tr. 473-76, 19; 
GX 8C). 


On June 18, 1973, Pastor and Weiner met Fernald at 
Pennsylvania Station in Manhattan. Pastor paid Fernald 
$3,125 in cash for this shipment. (Tr. 483; GX 8C, 35). 


On June 23, 1973, Weiner drove to Manhattan where 
he picked up a shipment of 800,000 35 mg. phendimetra- 
zine tablets an’ paid Fernald $4,7/5 in cash. Fernald, 
after consultation with Berry, sent the Wingate invoice to 
“Tri State Wholesalers” using the “BNDD” number and 


* The “street” value of a single tablet of phendimetrazine 
during 1973-74 was $1. (Tr. 1796-97). 

Weiner had an indirect interest in Tri State Wholesalers, 
Inc., a drug retailer and whulesaler with locations in Philadelphia 
and Chester, Pennsylvania. While both of these locations were 
also registered with DEA to receive and distribute controlled 
substances, none of the controlled drugs with which this case is 
concerned appeared on the records of Tri State as having been 
either received or dispensed. (Tr. 1578, 1590-92, 1595), 
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Pennsylvania drug registration number that Berry had 
supplied.* Weiner cailed Fernald at Wingate and told 
him this invoice should not have been sent to Tri State 
but was supposed to be sent to a doctor whose name he 
would supply. ‘Tr. 485-90, 492-93, 956-57; GX 9C, 35). 


On July 26, 1973, Fernald delivered 100,000 100 mg. 
phendimetrazine time-release capsules to Pastor in Phila- 
delphia. Pastor had ordered these capsules at the initial 
meeting in May. Pastor paid Fernald $2250 for this de- 
livery on August 3, 1973. (Tr. 494-500; GX 10C, 35). 


In August, after an abortive effort to meet Pastor at 
the Danbury, Connecticut, airport, Fernald drove to 
Philadelphia and delivered 1,000,000 35 mg. phendimetra- 
zine tablets to Pastor. (Tr. 500-04). The Wingate invoice 
for t).is shipment was backdated to June 1, 1973, to make 
it appear to have occurred before this drug became a 
controlled substance on June 15, 1973. (Tr. 500-05; GX 
11C). 


Although each transaction was recorded by Fernald 
on a Wingate invoice addressed to Dr. Horace Johnson, the 
customer’s copy was destroyed. (Tr. 453-54, 706,07; GX 
7C-12C, 14C-17C, 19C-21C). Dr. Johnson, an elderly 
Philadelphia physician who was acquainted with Pastor, 
knew nothing of these transactions and did not receive 
these drugs or, in fact, any other drugs, through Pastor, 
Fernald or Wingate. (Tr. 1289). At no time was Weiner 
himself properly registered with DEA to receive or dis- 
pense such drugs. (Tr. 1248-50).** 


*“BNDD” refers to the former Bureau of Narcotics and 
Dangerous Drugs, presently the Drug Enforcement Administration 
of the Department of Justice. 

** The ~-cord is silent as to Pastor, but the fair inference 
from the whcle record is that he was not personally registered 
with DEA. 
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2. Doctor Johnson’s Letter—A Forgery 


In October 1973, Fernald informed Pastor he had a 
supplier “»r 105 mg. time-release capsules of phendimetra- 
zine. Pastor ordered 250,000 capsules. He gave the 
name Horace Johnson and the BNDD number to be used 
and told Fernald he could use a great deal more than 
250,000 if he could get them. Fernald was told to ship 
the drugs to Dr. Horace Johnson, c/o Edward Pastor, 
Hopkinson House, Philadelphia. Pastor was aware that 
phendimetrazine was a controlled substance and told 
Fernald he was licensed to handle it. (Tr. 508, 510-514, 
700-06; GX 12A, C). 


Fernald placed the order with the Vitarine Co., Inc.,* 
(“Vitarine’), a drug manufacturer. When Fernald re- 
ceived the Vitarine invoice on October 12, 1973, he made 
up a Wingate invoice for his records but, at Pastor’s in- 
struction, did not send a copy to Johnson.** He did, how- 
ever, notify Pastor by telephone that the drugs had been 
shipped. (Tr. 706-7). Fernald was subsequently paid 
$5,750 in cash at Pastor’s home in Philadelphia. (Tr. 710- 
11; GX 35). 


When Fernald attempted to place further orders on 
behalf of Pastor with Vitarine, he was told they would 


*Vitarine and Garden Laborators, Inc. (‘Garden Labora- 
tories”) were located at the same address and were both sub- 
sidiaries of West Chemical Products, Inc., 227-15 North Conduit 
Avenue, Springfield Gardens, New York 11412. While they ap- 
peared to alternate in filling Wingate order , for the purpose of 
this brief they are both referred to as “Vitarine”. 

** This practice became routine. Both the Wingate and 
Vitarine invoices indicated a sale and shipment to “Horace John- 
son, M.D.” Dr. Johnson’s BNDD registration number appears on 
the face of the Vitarine invoice (GX 12A, C, 26; Tr. 1270). Dr. 
Tohnson did have a registration on file with the Drug Enforce- 
ment Administration but it expired on December 31, 1972, and 
was not subsequently renewed. (Tr. 1242-44; GX 25). 


8 
not be accepted without a written request from Dr. 
Johnson. Fernald relayed this information to Pastor, 
and on November 23, 1973, Fernald received in New 
York a letter on Dr. Johnson’s letterhead containing Dr. 
Johnson’s BNDD number and a signature of Horace 
Johnson, confirming the telephone order of 200,000 phen- 
dimetrazine capsules monthly for six months. Fernald 
sent a copy of the letter to Vitarine, placing the order 
by telephone. (Tr. 711-718; GX 13F). This letter was a 
forgery since neither the signature, nor indeed, the 
stationery, was Dr. Johnson’s. (Tr. 1289-22). 


Thereafter, five shipments of 200,000 capsules each 
were sent by Vitarine to Pastor pursuant to the forged 
“Dr. Johnson” letter. (Tr. 724-45, 753; GX 14A, B, C, & 
F, 15A, B, C,& H, 16B & C, 17B, C, H and 21A, H). Two 
of these shipments were paid in cash by Pastor at his home 
in Philadelphia. (Tr. 724, 729-30). Weiner made pay- 
ment for at least two shipments: $3,954.70 in cash at the 
offices of Tri State Wholesalers in Chester, Pennsylvania 
on March 26, 1974 and $4,400 in cash in Philadelphia in 
April. (Tr. 736, 744, 957-58; GX 35). 


3. Pastor Poses as Dr. Johnson 


Pastor requested that these shipments be made through 
APA Transport Corporation (“APA”), which has a ter- 
minal in Philadelphia. As these shipments were directed 
to Dr. Johnson’s address, Pastor requested that the 
shipments be held at the terminal to be picked up. 
Thereafter, on two occasions he went to the APA terminal 


* Pastor told Fernald he nad a connection at APA. In fact, 
he twice attempted, unsuccessfully, to “tip” the manager of the 
terminal, once with $50 and a second time with $20. (Tr. 718- 
719, 1659-52). 


9 


in Philadelphia, identified himself as Dr. Horace Johnson 
and picked up the shipment, paying the freight charges. 
On two other occasions Pastor called the terminal, iden- 
tified himself as Dr. Johnson, and arranged to have some- 
one else pick up the drugs. (Tr. 1641-57). 


4. A Second Forged Letter 


On April 18, 1974, after Fernald had informed him it 
would be necessary, Pastor sent to Fernald in New York 
a second letter on the stationery of Horace Johnson, M.D., 
ordering two shipments of phentermine containing 500,000 
8 mg. tablets to be sent in the first and second weeks of 
June, 1974.* (Tr. 750-51; GX 18E). This letter was a 
forgery. (Tr. 1291-92). Fernald placed the order with 
Vitarine, which would not fill it without the letter. The 
first phentermine shipment of a half-million tablets was 
sent to Pastor on April 29, 1974, and Fernald was paid 
by Pastor, on May 9, in cash. (Tr. 754-759; GX 19A, B, 
C, & H). The second phentermine shipment was sent on 
May 31, 1974, and Fernald was paid fer this shipment 
by Weiner on July 8, 1974, in the Tri State offices in 
Chester, Pennsylvania. (Tr. 761-64; GX 20B, C, & H).** 


5. The Danbury Transactions 


Pastor also placed orders at Danbury Pharmacal, a 
drug manufacturer located in Danbury, Connecticut, in 
1973 and 1974, in the name of Horace Johnson, M.D. On 
one occasion, Weiner accompanied by Pastor went to 


“ 


* Phentermine, like phendimetrazine, had a “street value”, 
at that time of $1 per unit. 

** Pastu, requested and received two shipments of caffena- 
mine in a similar manner, 92,000 units for $736 in March of 
1974 and 50,000 units for $450 in May of 1974. (Tr. 747-49, 
755-58; GX 17C, 19C, 35). Caffenamine is not a controlled 
substance. 
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Danbury to effect a transaction, and at least one shipment 
was sent to Tri State Wholesalers in Pennsylvania. (Tr. 
1376-90; GX 31). 


In June of 1973, Weiner called Berry, at that time an 
employee of Danbury Pharmacal, at home. Explaining 
that DEA was conducting an audit of controlled drugs 
acquired and distributed by Tri State, he asked Berry to 
remove a specific invoice from Danbury’s file. Berry re- 
fused. (Tr. 1394-98; GX 31). The audit of Tri State 
revealed that 213,000 phentermine tablets shipped by 
Danbury on February 6, 1974, to Tri State were not 
reflected in Tri State’s records in June of 1974. (Tr. 1596- 
97). 


6. Pastor Confesses 


Joseph Vigna, a Special Agent of the Drug Enforce- 
ment Administration, interviewed Pastor on December 9, 
1974. Pastor told Vigna at that time he was involved 
in the diversion of drugs, that he had placed all the tele- 
phone calls ordering drugs from Wingate, where he had 
spoken to Fernald and Berry and that some but not all 
of the Wingate payments were made by him. While he 
shared in the profits from the sale of these drugs, he 
was not sure where the drugs went. (Tr. 1799-1800).* 


* Subsequently on February 26, 1975, Pastor made the fol 
lowing incredible statements to Vigna: He was present when 
the drugs were picked up but he did not know what type of 
drugs they were. He was present when envelopes were exchanged 
but he did not know what was in the ei velope. He did not 
know where the drugs went after they were picked up. He 
believed that a man named “Baba” got the drugs but he was 
not sure. All he knew was the drugs were given to men who 
put them in brand-new Chevrolets. (Tr. 1800-' 801 
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C. Defense Case 


Neither Pastor nor Weiner called witnesses or testified 
in their own behalf. 


ARGUMENT 
POINT | 


The District Court Properly Ruled That the Addi- 
tion of Phendimetrazine and Phentermine to the 
Schedul2 of Controlled Substances Was Constitu- 
tional. 


In an attack upon the very legislative structure upon 
which the Federal law enforcement of narcotics and other 
drug abuses is based, the defendants contend that the 
District Court erred in rejecting their argument that 
Congress unconstitutionally delegated legislative authority 
by allowing the Attorney General to add to, delete from or 
transfer drugs among schedules of controlled substances. 
They further assert that even if the delegation is valid, 
the standards established for the Attorney General’s con- 
sideration are unconstitutionally vague and were not fol- 
lowed in this case. The District Court properly found 
these claims to te without merit, in a lengthy and care- 
fully reasoned memorandum opinion. (Op. #44476 dated 
May 26, 1976, 408a-46a). 


The Comprehensive Drug Abuse Prevention and Con- 
trol Act of 1970 (‘the Act”) established five classes of 
controlled substances, and sets forth various controlled 
substances to be listed within each schedule. In addition, 
Congress empowered the Attorney Genera] to add, delete 
or transfer drugs, 21 U.S.C. § 81l(a), and further pro- 
vided detailed findings to be made in determining the 
placement of a drug or substance within a given schedule. 
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21 U.S.C. §812(c). In addition, Congress also listed 
eight specific factors to be considered by the Attorney 
General in any determination to update the schedules by 
adding, removing, or transferring drugs. 21 U.S.C. 
3 81l1(b). The defendants claim that any addition to 
the schedules enacted by Congress is the result of an 
unconstitutional delegation of legislative authority, and 
thus assert that their indictment for dealing in phendi- 
metrazine and phentermine, which were added to Schedules 
III and IV by the Attorney General on June 15, 1973, 
and July 6, 1973, respectively, should be dismissed. 


A. There Was no Unconstitutional Delegation of 
Legislative Power 


It is clear that Congress cannot delegate its power to 
legislate, Panama Refining Co. v. Ryan, 293 U.S. 388 
(1935); Schechter Poultry Corp. v. United States, 295 
U.S. 495 (1935). This case, however, does not involve a 
delegation of legislative power. Both Panama Refining 
and Schechter Poultry “dealt with delegations of power 
to make federal crimes of acts that never had been such 
before and to devise novel rules of law in a field in which 
these had been no settled custom.” Fahey v. Mallonee, 
832 U.S. 245, 249 (1947). Such is not the case here. 
The Attorney General is empowered by the Act neither 
to make new crimes nor to devise new rules in an area 
where there is no ‘ustom. The crime of dealing in 
narcotics with specified deleterious attributes has been 
defined by Congress; the Attorney General merely lists 
new products that meet the specific criteria established 
by Congress. 


The power to legislate is not impermissibly delegated 
when Congress sets forth the general legislative policy in 
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a statute and defines the boundaries of delegated power. 
In particular, the grant of power to the executive branch 
to fill in details within already established boundaries is 
not unconstitutional. American Power & Light C 
S.E.C., 329 U.S. 90, 105 (1946). The procedure of 
designating products in accordance with standards out- 
lined by Congress in the context of the Federal Food, Drug 
and Cosmetie Act, was found constitutional in Byrd 


United States, 154 F.2d 62 (5th Cir. 1946). 


As the defendants acknowledge, Congress may provide 
criminal sanctions for violations of the rules or regu 

it has empowered an administrative agency to enact. 
United States v. Grimaud, 220 U.S. 506 (1911); United 
States v. Brumage, 377 F. Supp. 144, 150 (E.D.N.Y. 
1974). What they fail to recognize is that drugs have 
always been a regulated field with criminal sanctions. 
Thus, this is simply not a case where Congress allowed 
the executive branch to dream up new crimes on a cle.n 
state. In addition, Congress provided for precise defini- 
tions of the classes of crimes associated with designated 


y? 
1ALIVUIIS 


attributes of various drugs, and further detailed the 
procedures to be followed by the Executive Branch in 
making classifications. Indeed, delegations of authority 
to name particular substances as prohibited drugs have 
been upheld within the framework provided by Congress. 
Sutherland, Statutory Construction § 317 (3d ed. 1943); 
Iske v. United States, 396 F.2d 28, 30 (10th Cir. 1968): 


ipholding that delegation the Court stated 


“Congress stated the general rule, and left the admin 

trator the duty of ascertaining what particular colors 
should be listed. This procedure meets the test required 
by the due process clause of the Fifth Amendme it.” Id. 


at 64 (footnote omitted 


+h ‘ eka + 
the adminis 
tian: } at o { rece niing : 

Llona! Gelegation OF iegisiailve wer Dy rescheduling am- 


phetamines from Schedule III to Schedule II thereby in- 


creasing the penalty. Based on its interpretation of the 
Missi-sippi Constitution, the Mississippi St Court 


agreed. 


} +1} «+ “ ; + } «+ 
while he delegation doctrine has had absolutely 1! 
currency in the federal courts since the decisions of 
the “New Deal’ Supreme Cc ama Refining, 


supra, and Schechter Poultr 
the state level. Louis Jaffe, Judicial Control of Admin- 
73 (1965 The Howell case is further 


‘ 
fi 
distinguishable because it was specifically based on the 


r 


stra ivé { on, WD. 


emphatic language in the Mississippi Constitution pro- 
viding that “No person or collection of persons, being one 
} 


or belonging to one of these depa 


5S, Snail exercise 


any power properly belonging to either of the other’”—a 
provision without counterpart in the Federal Constitution 


*In Iske, supra, the Court spe 


tv in the area of drug ntr f 


the power t add new substances 


This must necessarily be so, for wit 


discovered and introduced at an unprecedented rate, it 
would be impossible for Congress to determine before 
hand those drugs to which it wishes a particular policy 
to be applied and to formulate specific rules for each situa 
tion.” Id. at 31. 
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B. The Delegation to the Attorney General Did 


Not Violate the Due Process Clause 


The defer 


) . the 
0 


and medical 


evaluation of the scheduling proposal and to recommend 
to the Attor? General in which, if any, schedule the 


scientine ¢ 
and £ +) 

a 5 #6 { 
>} an} t 
scnedulet 

i + 
rurinel al 


made on t! ( l ( tunity for a hearing 
I té¢ \ fate \ Be h, Sv F Supp 557. 558 W D 
Pent f'd 523 F.2 | ( 1975 ert. de : 
194 U.S. 954 (197! Following that, the decision to 
hedule a drug ect t idicial revie pursuant to 
Title 21, United States Code, Sectior 877 
It therefore. clear that the restrictions placed upon 
the Attorney General's power to add drugs to the con- 
trolle stances list sufficiently insure that his actions 
wi'l be based on scientific data and subject to both public 


alit ‘ s 4 

this portion er careful nion (Op. pp. 10-14, 417e- 
9le), the “s} ” of a “prosecutor creating crimes Dj 
flat and then bringing to bea the severe pena es pro- 
vided by statute in pursuit of his own persona predic- 
t ’ simply does not exist. The due process claim was 


roperi) denied. 
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C. The Statutory Guidelines Are Not Vague and 
Were Followed in This Case 


Defendants further contend that the factors that the 
Att rney General tne secretary of HEW must con 
Sider are uncons ally vague and in ar evel : 
lactors were no periy conslae ed lI ® aamini ret Y 
pre Lecul Ss Ca ing { tne classincatk n ol Lhe { i’ in 
this Case In ] ( r, the defendants argue t tne 
ter! potential lor abuse is vague and Was ! lefined 


f 


e fully defined in the legislative history of 

that the Attorney General fully complied 

In suppo! f e contention that the term “potential 
for abuse” is so vague as to violate due process require- 
m¢ the defendants cite a memorandum by Dr. Henry 
E. Simmons, whe noted that he found the eight factors 
for the most part vague and redundant * Dr. Simmons’ 
subjective opinion is not only irrelevant, but the legislative 
history, which is not me oned in Dr. Simmons’ memo- 
randum, points ut tnat in evaluating the potential ior 


s it diversior from legitima 
ch whether people are taking the drug on their own 
initiative without advice from a doctor; whether the drug 


has already 


, 
a 
3 
© 
us 
al 
a 
+ ? 
io) 
cS 
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been listed as having a potential for abuse; and mi 


of the drug resulting in injuries and suicides. 1970 U.S. 


Code Cong. and Admin. News pp. 4601-02. Additionally, 


the ter? “pavential for abuse is derived frow earlier 

n ule nat mploved the same criterma in Ge- 
T + } ° } 

hning e) Ihe same standarc ior aenning poten- 
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tial for abuse” was sustained in both White v. United 
States, supra, and Iske v. United States, supra.* 


The defendants’ final contention here is that the eight 
factors required to be considered were not in fact con- 
sidered by the Attorney General. The District Court 
properly determined, on the contrary, that the Attorney 
General did consider the eight factors. 


The Court’s “ndings were based upon an affidavit of 
dei adant Pastor’s counsel, an affidavit of William Vedra, 
who was Assistant Chief Counsel of the Bureau of Nar- 
cotics a?: ‘angerous Drn.:s** (BNDD) from 1972 to 
1974, anu jJocumentary evidence submitted by both de- 
fendants and th: Government. Based on that information, 
ine District Court found that during the period 1971 to 
1974, the BNDD Director made his decision to schedule a 
drug after receiving oral and written presentations from 
a committee appointed to evaluate any proposals. The 
Committee consisted of representatives of the Drug Con- 
trol Division (“SCID”) of BNDD’s Office of Scientific 
Support, whose function was to anaiyze pharmacologival 
aspects of the drug considered for scheduling and to 
receive and evaluate reports of the drug’s abuse that 
were generated by the medical community; the BNDD 


*In addition, since the drugs in this ¢ y have 
“potential for abuse,” and since neither defendan: alleg.. a Firsf 
Amendment interest, they do not have standing to assert the 
vagueness of the term. United States Mazurie, 419 U.S. 544, 
550 (1975); Parker v. Levy, 417 U.S. 733, 756 (1974); Broad- 
rick Vv. Oklahoma, 413 U.S. 601, 608 (1973). 

** The Attorney General delegated his authority to the Direc- 
tor of the Bureau of Narcotics and Dangerous Drugs, now DEA. 
28 U.r.R. §$ 0.109. The Secretary of HEW delegated his authcrity 
to the Assistant Secretary for Health. 21 C.F.R. § 2.120. 
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Office of Compliance, which was concerned with appraisal 
of the diversion and illicit traffic of legitimate drugs; the 
BNDD Chief Counsel’s Office and the Chief Medical 
Officer of BNDD. 


At the end of 1972, the Food and Drug Administration 
(FDA) of HEW conducted a review of all weight re- 
ducing products, including phendimetrazine and phenter- 
mine. During December 1972, at a Senate hearing, the 
FDA announced that it would recommend placing most 
of the unscheduled weight reduction drugs in Schedule 
III of $812. At this pcint, SCID began preliminary 
familiarization studies of the scientific and medical as- 
pects of the weight reduction drugs. Much of the material 
that was used by FDA was unavailable to SCID because 
the FDA considered the information to be a trade secret 
end therefore varred from cisclosure.* 


On February 12, 1973, the FDA published a notice of 
its findings on the effectiveness of weight reduction drugs 
in the Federal Register. On February 15, 1973, Richard 
L. Seggel, HEW Acting Assistant Secretary for Health, 
recommended to John E. Ingersoll, the BNDD Director 
that various weight reduction drugs, including phendi- 
metrazine and phentermine, be classified as Schedule III 
controlled substances. 


After receiving the recommer.iution, BNDD staff mem- 
bers assembled data concerning the abuse of the drugs in 
question. That data tended to show that anoretic or 
weight reduction drugs were being used to replace am- 


*It is the findings of the Secretary f HEW, however, with 
respect to scientific and medical aspects, that is binding on the 
Attorney Generai or his designate. 


20 


phetamines.* This corroborated the FDA finding that 
weight reduction drugs and amphetamines had a similar 
chemicai structure and pharmacological profile. However, 
the SCID staff, which performed the familiarization tests 
without all of FDA’s information, felt that perhaps FDA 
did not have sufficient information to support a scheduling 
proposal. Therefore on March 13, 1973, the BNDD ad- 
visory committee decided to meet with FDA to see if 
they had additional data to justify the scheduling. Fol- 
lowing that, additional information was provided by 
BNDD by FDA, and on March 30, 1973, two doctors from 
SCID and Mr. Vodra from the Chief Counsel’s Office met 
with FDA officials. As a result of that meeting, the 
BNDD representatives concluce’! that there was sufficient 
scientific and medical information to suppert a determina- 
tion by the Director to schedule the drugs.** 


On April 3, 1973, the BNDD advisory committee and 
other staff members met with BNDD Director Ingersoll 
to consider the scheduling of, inter alia, phendimetrazine 
and phentermine. The presentation to the Directur was 


*2, U.S.C. §831(j) provides: 

“The using by any person to his own advantage, or 
revealing, other than to the Secretary or officers or em- 
loyees of the Department, or to the Courts when relevant 
in any judicial proceeding under this chapter, any infor 
mation acquired under authority of sections 344, 348, 355, 
256, 357, 360b, 374 or 376 of this title concerning an) 
method cr process which as a trade secret is entitled tc 
protection.’ 

** There were no minutes or memorandum of this meeting. The 
substance of the meeting was given in an affidavit of Mr. Vodra 
who was present at the meeting as the Assistant Chief Counsel 
of BNDD. 


en 
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oral and minutes were not made. The only documentary 
evidence supplied to the Director consisted of the minutes 
of the March 13, 1973, meeting. The oral presentations 
consisted of a summary of the March 30, 1973, meeting 
with the FDA concerning the pharmacologica! profiles and 
other medical and scientific aspects of the drugs, informa- 
tion concerning the abuse of the drugs; the assessment of 
the impact on BNDD resources in regulating these drugs, 
and a description of the similarity between the experience 
with phendimetrazine and phentermine and the early ap- 
pearance of amphetamines abuse in the United States. 


Following that meeting, the Director concluded that 
there was sufficient evidence to justify placing phendi- 
metrazine and phentermine on Schedule III, but since he 
did not want to waste BNDD resources in litigation he 
directed the Assistant Chief Counsel, Mr. Vodra, to meet 
the manufacturers to ascertain whether they could present 
evidence as to why the drugs should not be scheduled and 
whether they would institute litigation to block the sched- 
uling. When only two manufacturers replied, the Director 
on May 1, 1973, signed notices of propcsed rulemaking 
for phendimetrazine and other drugs. Those notices, to- 
gether with the conclusions he had drawn from the ad- 
visory committee’s presentation, were published in the 
Federal Register. Thereafter, when no objections were 
received for phendimetrazine, that drug was placed on 
Schedule III on June 12, 1973, by an order that incorpor- 
ated the findings required by 21 U.S.C. § 812(B) (2).* 


One manufacturer objected to placing phentermine on 
Schedule III and therefore preparations were made for 
a hearing pursuant to 21 U.S.C. §81l(a). The manu- 


* This fact was not published in the Federal Register until 
June 15, 1973, supra. 
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acturer, however, consented to placing phentermine on 
Schedule IV. On July 6, 1973, the Directo signed an 
order placing phentermine on Schedule IV. 


Defendants raise two objections to these findings. 
They argue that the Attorney General made no specific 
findings with respect to the eight factors to be considered 
and secondly, that the Attorney General considered un- 
warranted and irrelevant matters, particularly, the pos- 
sibility of hearings and litigation in deciding to schedule 
the drugs and finally that there was insufficient evidence 
to establish a potential for abuse. 


The District Court properly found the contentions to 
be meritless. Not only does the Act provide that “findings 
of fact by the Attorney General, if supported by sub- 
stantial evidence, shall be conclusive,” 21 U.S.C. $877, but 
there is no requirement that the Attorney General make 
specific findings with respect to the eight factors listed 
in 21 U.S.C. § 811(c). The statute merely requires that 
the Attorney General and the Secretary of HisW consider 
the factors. The purpose of this omission was clear, since 
when Congress required specific findings, it so specified, 
as in Sections 811(a) and 812(b) of Title 21. The 
District Court quite properly found that the Director’s 
consideration of the cost of hearings and litigation was 
entirely proper. Not only were the manufacturers not 
contacted until after the Director concluded there was 
sufficient grovnds to schedule the drugs, but the legislative 
history requires that the Attor1ey General consider “the 
economics of regulation and enforcement attendant” to a 
decision to schedule drugs. 1970 U.S. Code Cong. aud 
Admin. News p. 4603. Finally, the argument that there 
was insufficient data to arrive at decision on potential 
for abuse is equally meritless. The legislative history 
makes it quite clear that: 
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“The Secretary oi “>a th. Education and Welfare 
should not be requi vo wait until a number of 
lives have been destroyed or substantial problems 
have already arisen before designating a drug as 
subiect to controls of the bill.” 1970 U.S. Code 
Cong. and Admin. News p. 4602. 


In any event, the District Court found that BNDD had 
considered investigations by Texas law enforcement offi¢ 
cials involving criminal trafficking in these drugs by 
physicians, reports of phentermine thefts from whole- 
salers and retailers, non-medical use by truck-drivers and 
reports that phentermine had a “street name” indicating 
it was becoming familiar to non-medical users. Based on 
this, the District Court properly refused to rule that the 
Director abused his discretion in scheduling phendimetra- 
zine and phentermine. 


Finally, anc as a general matter, the following should 
be noted. The defendants do not claim—-nor could they 
that the substances involved in this case are anything 
other than powerful drugs capable of inflicting extra- 
ordinary harm when placed in improper hands. Their 
attempts to undo the careful and purposeful steps taken 
to render the dealing, for profit, in these drugs subject 
to criminal sanctions should be viewed in with this in 
mind. As the Supreme Court noted in a different context 


“Congestion of cities and crowding of quarters 
called for health and welfare regulations un- 
dreamed of in simpler times. Wide distribution 
of goods becare an instrument of wide distribution 
of harm when those who dispersed food, drink, 
drugs, and even securities d.j1 not comply with 
reasonable standards of quality, integrity, dis- 
closure and care. Such dangers have engendered 


increasingly numerous and detailed regulations 
which heig’ 2a the duties of those in control of 
particular indistries, trades, properties or activi- 
ties that affect public health, safety or welfare.” 


) 


Morisette v. United States, 342 U.S. 246, 254 (1952) 
(Jackson, J). Indeed, the Supreme Covrt has noted that 

the regulatory provisions of the Federal Food, Drug, | 
and Cosmetic Act—containing regulations and aims not | 
dissimilar from those of this Act—should be interpreted 

with particular liberality, even in criminal cases: 


“The purposes of this legislation thus touch phases 
of the lives and health of people which, in the 
circumstances of modern industrialism, are largely 
beyond self-protection. Regard for these purposes 
should infuse construction of the legislation...” 
United States v. Dotterweich, 320 U.S. 277, 280 
(1943). 


See also United States v. Park, 421 U.S. 658, 668 (1975). 
The defendants’ claim that the laws prohibiting their 
behavior are procedurally unconstitutional should be dis- 
missed. 


POINT Il 


Venue Was Properly Laid In The Southern Dis- 
trict of New York. 


The defendants claim on appeal, as they did at trial, 
that venue was improperly laid in the Southern District 
of New York. Their narrow view of the proof and the 
legal requirements of venue is incorrect. The evidence 
of the defendants’ criminal activities in the Southern Dis- 
trict of New York was more than sufficient to sustain 
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Judge Motiley’s ruling that venue was properly laid in 
the Southern District both as to the conspiracy (Count 
One) and substantive counts (Counts Five and Six) of 
which the defendants were convicted. 


Venue for the trial of a conspiracy charge is properly 
laid in any district in which the agreement or any overt 
act occurred, Hyde v. United States, 225 U.S. 347, 359 
(1912), even if the overt act is committed by a co-con- 
spirator other than the defendant, United States v. Cam- 
pisi, 248 F.2d 102, 107 (2d Cir.), cert. denied, 355 USS. 
892 (1957). Indeed, the defendants do not seriously contest 
venue on this count (Pastor Br. 54), and properly so 
There is ample evidence to establish the commission of 
seven overt acts in furtherance of the conspiracy in thé 
Southern District of New York. In order to further 
their illegal objective, Pastor and Weiner placed numerous 
calls into the Southern District from Philadelphia and 
elsewhere (see GX. 35). In addition, on June 18, 1973 
the defendants met Fernald at Pennsylvania Station in 
New York to pay for a shipment of phendimetrazine that 
they had obtained through the use of the false informa- 
tion. (Tr. 483). Weiner himself drove into the Southern 
District to pick up a shipment of drugs. (Tr. 485-87). 
Moreover, the key to the success of the defendants’ con- 
spiratorial activity was their furnishing Fernald and 
Berry—in the Southern District—with a “cover” to be 
used in obtaining the pills: phony authorizations purport- 
ing to those of Dr. Horece Johnson, and Dr. Johnson's 
expired registration number. (Tr. 711-15, 750, 1289-91; 
GX 13F, 1§£ ). With such activities occurring in the 
Southern District in furtherance of the conspiracy, there 
can be no question that venue was properly laid there on 
Count One. 


Venue on the substantive counts, Counts | ive and Six, 
is equally clear. The point bears emphasis that, quite 
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contrary to the assertions of the defendants (Pastor Br. 
51), the offenses of which they were convicted were 
simply not “single act” violations. Rather, they were 
charged with and convicted of “obtaining” illicit drugs 
“by misrepresentation, fraud, forgery, deception, and 
subterfuge.” Indeed, the requisite demonstration of the 
necessary elements of the crime could not be encompassed 
within a single act, but of necessity must be, and was 
spread out over a continuous course of conduct in which 
the false representations, as well as the final receipt, 
occurred. The continuing nature of the illegal acts was 
made clear as early as May 1973, when Pastor empha- 
sized to Fernald that .e would buy as much phendimen- 
trazine as Fernald could supply. (Tr. 35-38, 475-764, 
510, 704). As a direct result of these and other en- 
treaties Fernald turned :o Vitarine as the source of the 
narcotics that are the focus of Counts Five and Six. 
After Fernald informed Pastor he could obtain 250,000 
105 mg. time release capsules, Pastor’s response was 
not only affirmative but that he could use a great 
deal more. (Tr. 510). Fernald could not get more from 
Vitarine without a written request containing the appro- 
priate registration number. When this forged request 
was received, it ordered not one but a continuing supply 
of 200,000 capsules a month for 6 months! (Tr. 711-15; 
GX 13F) This was also the case with the second forged 
Johnson letter seeking a supply of phentermine (Tr. 749- 
51: GX 18E). Finaily, Pastor discussed continuing de- 
liveries with Fernald and told him that while he was 
away on vocation Weiner would take care of the business.” 
(Tr. 704, 710-11, 957-58). 

Furthermore, the record is entirely clear that the 


defendants themselves chose the Southern District of 
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New York, and in particular the drug distribution com- 
pany of Wingate Sales Corporation at Union Square, as 
the focus of their continuing and ultimately successful 
efforts to illegally obtain drugs. Wingate, and in par- 
ticular Fernald e~ Berry, were without exception the 
means and the conu iit through which Pastor and Weiner 
arrarged the ultimate transfer of the phendimetrazine 
charged in Count Five and the phentermine charged in 
Count Six. In addition, Weiner made two trips and Pas- 
tor made one to the Southern District of New York in 
which significant steps in their continuing efforts te odtain 
the drugs were enacted. (Tr. 483, 485-87). Finally, by 
the defendants own choice the key documents necessary 
to obtain the shipments of drugs charged in Counts 
Five and Six—that is, the forged Dr. Johnson letters 
were sent to and maintained at the Wingate offices in 
New York City, and, again at the defendants’ direction, 
copies were sent from New York City to Vitarine on 
Long Island. 


From these facts two conclusions are clear.* First, 
the offerse of which Pastor and Weiner were convicted 


. Although the defendants do not articulate it as a separats 
point, they do criticize the adequacy of the trial c urt’s instruc- 
tions to the jury on venue. Pastor Br. at 47. An examination 
of this Court’s decision in United States v. Jenkins, 510 F.2d 495 
(2d Cir. 1975), demonstrates that the charge was entirely adequa 
vorable to the defendants. Conspiracy 


7a, 4938a-95a, 5lla; Substantive Counts 


ss 


and indeed was unduly 
Count, 480a-8la, 486a-5 
5122-13a, 515a). First, while the defendants claims that the 
charge was imprecise, the charge as given was considerably more 
lucid than that approved in Jenkins, quoted in id. at 498. Second, 
as in Jenkins, the trial court did not instruct the jury that the; 
need find venue only by a preponderance of the evidence, thus 
leaving “the jury free to make the perhaps natural assumption 
that the government had to prove venue... beyond a reasonable 
doubt.” Jd. Finally, this Court in Jenkins explicitly left open the 
“academic” issue whether venue is a matter to be decided by the 
jury at all. Jd. at n. 4. 


was a continuing one and 


applicability of Title 18 


9997 


3237 (a), prescribing ue for the trial of any 
that is “begun in one district and completed in another, 


or committed in more tha ne district.”” Common sense, 
as well as the dict y definition (see, e.g., The Random 
House on f ti ish L uage 995 (unab. 


to “obtain” means 


up to an actual re- 

or physical possession. heir “obtaining” activities 
not only proceeded on a cuatinuing basis from May 1973 
through June 1974 and culminated in the actual 
session of the narcotics charged in Counts Five and 
but also occurred 
ern District of New York, where they were properly 
prosecuted.* 


Second, quite apart from the activities of Pastor and 


Weiner’s cohor in the Southern istrict, their own ac- 


essary to our argu- 

by a fair preponderance 
510 F.2d 495 (2d Cir 
ked 1 Long Island 


or, knew 
lefendants’ 
description their relat hip with Johnson may well have 
caused Fernald to draw the usion that Johnson was « part of 


the scheme. (Tr. 
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~e 


tivities were sufficient to subject them to prosecution in 


this district.* As indicated above, each of them made at 
leas ne trip into the Southern District of New York to 
commit acts that were clearly accessorial to the continuing 


effort to “obtain” the drugs by illicit means, and, further 
sent forged “Dr. Johnson” letters to Wingate in New 
York for subsequent transmittal] to Vitarine. The law 
} 


in this circuit is clear that a defendant may be convicted 

if he ecmmitted accessorial acts within the district even 

I ilminated elsewhere. United States v. 

Bozz- 365 F.2d 206, 221 (2d Cir. 1966); United States 
( 


. Gillette, 189 F.2d 449, 451 (2d Cir. 1951). Indeed, 
the facts in Gillette, in which the defendant merely com- 
mitted certain acts in the Southern District «f New York 
preparatory to a subsequent interstate shipment between 
the Eastern District of New York and Illinois of counter- 
feit securities, are controlling here. The Court noted 
that even though the substantive offense was not commit- 
tec in the Southern District of New York, the preparatory 
acts of the defendant committed in that District were 
sufficient to subject him to venue there. It thus follows, 
a fortiori, that in this case, where the preparatory acts 
committed in the Southern District consisted of such es- 
sential elements of the crime as the holding and trans- 


* Both Pastor and Weiner were charged as aiders and abettors 
in the indictment on ints five and six, even though such a spe- 
cific designation in the indictment is unnecessary. United States 
v. Bommarito, 524 F.2d 140, 145 (2d Cir. 1975); United States v. 
Taylor, 464 F.2d 240, 242 n.1 (2d Cir. 1972 The fact that the 


Goverument relied on a theory of Pinkerton v. United States, 328 


U.S. 640 (1946), as a ground for finding ven is irrelevant In 


the very recent decision f United States ¥V Dougal-Pena, Dkt. 
No. 76-1320, slip op. 675, 680 (2d Cir. December 1, 1976), this 
Court relied on Pinkerton and aiding and abetting, in the alterna- 

ve find sufficient evidence to support substantive convicitons. 


It follows a fortiori that this Court is empowered to do so on the 


issue of venue. 


lisreprese¢ ntations necessar’ 
thern District was 
proper. See also Uy { / S I 5 ‘ Jommar tO. 
140 (2d Cir. 1! source 
cutable in the Southern District 


1 never 


POINT Ill 


Pastor Deliberately Absented Himself From His 
Tria!. The Court Properly Impanelled The Jury In 
His Absence. 


On May 17, 1976, the Court directed Edward Pastor, 
who was present at that time, to appear the following 
day for selection of a jury and commencement of his 
trial. Tr. 144; Op. #45369, p. 11. On the morning 
of May 18, 1976, Pastor failed to appear at the scheduled 
impanelling of the jury. The Court, finding his abse -e 
a deliberate attempt to frustrate its orders, impan 
a jury in his absence and directed the marshals to bri 
him to Court.* Pastor now claims the Court committed 
reversible error by violating his right under the Sixth 
Amendment and Rule 43, Federal Rules Criminal 
Procedure, to be present while the jury was ..osen. This 
a:gument is without merit. The record fully supports 


the Court’s specific finding that Pastor vcluntarily ab- 
sented himself during the jury selection and that the 
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blic clearly outweighed the rights of 


illy absent defendant.* 


A. Prior delay of the trial 


The trial of Pastor and Weiner was plagued by delay 
from the outset. Op. #44354, p. 2, dated April 6, 1976 


The original Indictment was filed on July 31, 1975, and 


ugust 18, Pastor was arraigned. On September 10, 
I 


’astor was hospitalized complaining of chest pains. 


ubsequently released on September 20, 1975.** 


On September 22, 1975, counsel for Pastor appeared 
before Judge Motley for the first time and reported he 
could not speak his client for a few days. September 
22. 1975, Tr. 16-17. The Court allowed additional time 
for i and set a trial date for January 15, 1976. 
September 22, 1975, Tr. 27. This date was subsequent- 
ly adjovrned by the Court to February 17 as a result 
of additional motions filed by Pastor. See Op. + 45369, 
at pp. 2-4. On February 13, 1976, counsel for Pasior 
informec the Court he was not “fully” prepared for trial 
on February 17 and that he had called his client that day 


and was informed that he was being given oxygen and 


rmea 
17, 1976 

** Pastor had suffered a serious heart attac k 
ed in 1968, 1972 and 1974 


ic 


subsequently hospitaliz 
The pains resulted from angina toris Pa 
attack after 1966. Tr. September 17, 1976, 
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that hospitalization might be required.* February 18, 
1976, Tr. 5-7. Counsel implied to the Court that if the 
trial went forward as scheduled, Pastor would be in the 
hospital and not in Court. February 17, 1976, Tr. 
175.** The Court ordered Pastor to be present in Court 
on Tuesday, February 17, for the commencement of a 
hearing on his fitness to stand trial. February 13, 1976, 
Tr. 49-50, 54. Op. #45369, p. 6. The Court intended to 
proceed immediately to trial should it find Pastor able 
to do so.*** Jd. at Tr. 50-51. 


On February 17, 1976, Pastor did not appear as di- 
rected. The day before, he had been admitted to a hos- 
pital in Philadelphia. February 17, 1976, Tr. 1-4. His 
condition was diagnosed as mild congestive heart fail- 
ure.**** Op. #45369, pp. 6-7. The Court proceeded with 
the intended hearing ana directed the Government and 


defense to have further examination of Pastor completed 
and the witnesses preparc’ to testify on Monday, Feb- 
ruary 23, 1»76. February 17, 1976, Tr. 180-82, 192-93. 


* Counsel was unable to respond to the Government’s request 
for reciprocal discovery on the same day because he did not know 
what documents the defendant might introduce in his defense. Affi- 
davit of John W. Timbers, Assistant United States Attorney, dated 
March, 1976. 

** Despite Pastor’s increasing heart trouble as trial epproached, 
he managed to appear voluntarily before the Federal Trade Com- 
mission on January 14, 1976 and give testimony there. Affidavit 
of John W. Timbers, Assistant United States Attorney, dated 
May 6, 1976; Tr. 651-53, 884-85. 

*** At that time, the Court had a report from the Government’s 
expert saying Pastor would be able to stand trial, and a contrary 
report from a doctor hired by the defendant. February 12, 1976, 
Tr., p. 54 

**** This condition occurs when the heart does not pumr blood 
through the lungs and other parts of the body efficiently. A per- 
son in Pastor’s condition could self-induce this condition by ingest- 
ing substantial amounts of liquids. Affidavit, John W. Timbers, 
Assistant United States Attorney, dated March, 1976. 
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On February 23, 1976, Meyer Texon, M.D., the Gov- 
ernment expert, testified that he had examined Pastor in 
Philadelphia and, while Pastor had not suffered a myo- 
cardial infarction, he did find exce.sive fluid in the lungs 
which may have been caused by a failure of the heart to 
pump blood through the lungs. Texon recommended 
Pastor remain in the hospital for 10 days for further 
analysis. The Court adjourned the trial until May 17, 
1976. February 23, 1976, Tr. 1-2, 8. 


In late March 1976, it became clear to the Court that 
Pastor’s counsel was himself iil and might require hos- 
pitalization. In order to avoid further delay, the Court 
notified Pastor by letter that the trial would not be ad- 
journed and he was directed to engage other counse! to 
be prepared to try the case should pi nt counsel be 
uiable to proceed. Op. #44410, dated May 14, i976; 
letter dated March 31, 1976, attached. In addition, the 
Court instructed Pastor through his counsel that the 
Court would pay for the additional attorney if Pastor 
could not afford it. April 1, 1976, Tr. 8. A month 
later, on April 30, 1976, Pastor movea for an adjournment 
of the May 17 date for a three month period based on the 
illness of his attorney. This motion was denied. Op. 
#44354, dated April 6, 1976.* Despite the Court’s direc- 
tion, Pastor did not retain additional counsel. Indeed, 
no other attorney at original counsel’s firm prepared 
himself to try the case until May 14, 1976. Tr. 180-182; 
Op. #45369, p. 7-8. 


B. The defendant Pastor's condition 


Pastor suffered a myocardial infarction in 1966. 
February 17, 1966, Tr. 33; Septemb’ 17, 1976, Tr. 

* Reconsideration denied, Op. #44410, dated May 14, 1976; 
yandamus petition denied, see, Op. #45369, p. 9. 

Op. # 44354 is mistakenly dated April 6, 1976 as it refers to 
an April 26, 1976 affidavit. It was filed on May 6 and should 
probably be dated that day. 
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8.* He had not suffered an attack of this kind since 
1966. February 17, 1976, Tr. 40, 52, 54, 72-73; Septem- 
ber 17, 1976, Tr. 17-19. 


The 1966 attack resulted in the substantial obstruction 
of the three major arteries leading into Pastor’s heart. 
Op. #45369, p. 9. While subsequently the collateral 
arteries developed sufficiently to deliver added blood to 
the heart, the supply was insufficient for all but sedate 
activity. February 17, 1976, Tr. 57-59, 93-94. This 
condition has resulted in recurring episodes of angina 
pecioris.** Frequent attacks of anginal pain is a con- 
dition Pastor has been required to live with since 1966. 
Despite the fact he has endured hundreds of these attacks, 
there had been no additional damage to the heart muscle 
during this ten-year period. February 17, 1976, Tr. 
53-54, 120, 166; September 17, 1976, Tr. 17-19. Angine. 
pain is not itself permanent and is alleviated by rest and 
medication.*** The permanent effect is due to the advance 
of the underlying disease—arterivsclerosis—which is not 
itself affected by the stress and tension of standing trial. 
February 17, 1976, Tr. pp. 72, 168-69. 


* Myocardia! infarction is damage or death of a portion of 
the heart muscle which is almost invariably due to a narrow artery 
or arteries supplying blood to that portion of the heart muscle. 
Februarv 17. 1976, Tr. 33-34. The underlying disease is arterio- 
scleresis, ie., hardening or narrowing of the arteries, a condition 
existing in all humans to some degree. Z/d. at p. 92. 

** Angina pectoris is characterized by chest pains due to an 
imbalance between the heart’s requiren for oxygen and the 
supply produced by the blood coming into .ne heart. Anginal pain 
due to insufficient blood flow is sometimes referred to as ischemia. 
February 17, 1976, Tr. 33-3T. 

*** Nitroglycerine tablets arrest the pain almost immediately, 
Op. 345369, p. 10. 
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Based on the testimony of the Government expert, the 
Court ruled that Pastor was able to stand trial. But, 
realizing that angina attacks are serious in themselves, 
particularly if untended t- or encouraged and in the light 
of counsel’s own physic: difficulties, the Court sua sponte 
shortened the intended trial day to four hours including 
recesses. As an added precaution, the Court ordered an 
examination of Pastor every second day during trial. The 
Court extended the opportunity to Pastor’s counsel either 
to have his doctor present at these examinations or to con- 
duct separate examinations, but no such arrangement was 
made by Pastor or his counsel. Op. #45369, pp. 9-10. 51. 


C. The Court’s finding 


At 10 A.M. on the morning of May 18, 1976, Pastoi 
was adinitted to the coronary care unit of Mount Sinai 
Hospital complaining of chest pains of long duration un 
relieved by rest or medication. The consensus of medica! 
opinion was that this was the advisable action to take 
under these circumstances. The diagnosis of Pastor’s 
condition at any one time ultimately depended on Pas- 
tor’s word as to the severity of the pain. (September 
17, 1976, Tr. 11, 34-38, 42-48). The tests conducted on 
Muy 18 and thereafter, standing alone, were consisten 
\.ith either pain or no pain. (September 17, 1976, Tr. 25- 
26). They did, however, clearly show that there was no 
damage to or change in the condition of Pastor’s heart.” 


* The Court continued the hearing on Pastor's ability to stand 
tria! on September 17, 1976, after the trial. The Government ex 
pert concluded that Pastor had suffered only angina pain and could 
attend trial on May. 20. Op. #45369, p. 18-19. 
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The Court rejected Pastor’s uncorroborated ve’ 

of the facts. Op. + 45369, p. 27. It ‘ound that" or 
suffered only angina pain on the morning of May 18, 
if indeed he suffered any pain at all, and that the angina 
was no more serious than similar attacks Pastor had 
come to have on an almost daily basis. The Court also 
concluded that statements by Pastor to the contrary were 
untruthful and his failure to appear was a deliberate 
attempt to frustrate the Court. Op. #45369, pp. 28- 


30, 32. 


The record further showed that on the morning of 
May 18, Pastor knew, because he was informed by hi 
own doctor, that anginal pain which lasted more than 
10-15 minutes Was a serious matter requiring immediate 
medical attention. September 17, 1976, Tr. 55-58. Desnite 
the fact he claimed to hzve been suffering crushing ain 
at 7 a.m. on May 18, he did not enter a hospital uni! 
nearly 10 a.m. September 17, 1976, Tr. 20." Puston 
did not contact his o sn doctor until 8:45 a.m., nearly 
two hours after he began experiencing crushing pain, 
despite ‘he fact that his docter has pre ..e:sly indi- 
cated his availability for such emergencies and was in 
fact available at that time. Op. 445369, p. 10, 15-16; 
September 17, 1976, Tr. 81-82, 8&6. In the interim, 
Pastor called his attorney, wuo attempted tn get the 
Government’s doctor to verify the situation. Op. #45369, 
p. 81-32. Pastor’s concern for hat the Government doc- 
tor would say was entirely incuusistent with the actions 
of a man undergoing » hea.t attack of any significant 
dimension but consiste:.. with the acts of a malingerer. 


In support of an earlier application for adjournment 
of the trial, Pastor’s doctor submitted a report to the 


*It should be noted that Pastor’s wife, who was with him 
throughout this period is a nurse. Op. # 45369, p. 16. 
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Court relating that Pastor had suffered angina pain of 
long duration accompanied by heart palpitations on May 
8 and 1!) 1976. The Government doctor intervi: wed and 
examireet Pastor on May 9, 1976. Pastor cu.apletely 
failed tou mention the serious pain and palpitations he had 
supposedly had the day before. Op. #45369, pp. 13-14. 


D. Discussion 


From these facts, it is exceedingly clear that the 
District Court acted entireiy properly in the face of the 
difficult situaiion controating her. It is undisputed that 
a defendant in a criminal case has a right of constitutional 
dimension to be present at all phases of a trial, Taylor 
v. United States, 414 U.S. 17 (1973); Rule 43(a), F. R. 
Crim. P., and particularly during the impanelling of a 
jury. Lewis v. United States, 146 U.S. 370, 378 (1892) ; 
United States v. Toliver, 541 F.2d 958 (2d Cir. 1976) ; 
United States v. Crutcher, 405 F.2d 239 (2d Cir. 1963), 
cert. denied, 394 U.S. 908 (1969). The issue on this 
app-al, however, is whether Pastor voluntarily and know- 
ingly waived that right. The District Court emphatically 
concluded that Pastor’s failure to appear for trial on the 
morning of May 18, 1976, was a deliberate ploy—indeed, 
the last in a series of delay-producing actions—designed 
to postpone or avoid the triai altogether. This conclusion 
is firmly supported by both the facts and the law. 


Initially, it should be noted that the findings of fact 
by the District Court—contained in a long and careful 
opinion, and reached af‘er an extensive hearing as well as 
seeing the entire series of facts develop before ner—must 
ve accepted by this Court upon review in the absence of a 
showing that it was clearly erroneous. See, United States 
v. Lucchetti, 533 F.2d 28, 36 (2d Cir. 1976) (finding 
of voluntariness of waiver subjected to “clearly erroneous” 
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standard) ; See generally, United States ex rel. Delle Rose 
v. LaVallee, 468 F.2d 1285, 1290 (2d Cir. 1972), rev'd 
on other grounds, 414 U.S. 1014 (1973); See also United 


States v. Gotifried, 165 F 2d 360, 367 (2d Cir.), (L. Hand, 


J.), cert. denied, 333 U.S. 860 (1948) ; 3 Wright, Federal 
Practice and Procedure, $ 675, p. 1380 (1969). Further- 
more, Judge Motley’s conclusions were fully supported bv 
the record. In addition to the long history of delays, 
largely caused by Pastor, that has been recounted here; 
to the District Court’s specific conclusion, based on the 
evidence, that she did not believe Pastor’s proffered ex- 
planation for his absence at the commencement of trial; 
and to the fact that Pastor’s actions cn the morning of 
May 18, 1976, were simply inconsistent with those of a 
seriously ill man, the record itself demonstrates Pastor to 
be a malingerer exaggerating his condition for his own 
purposes. 


Although one would think the attorneys for Pastor 
who were vigorously arguing his state was so fragile that 
the stress of a trial might kill him would be solititous of 
his well being, the record is contra.y. During the trial, 
counsel] for Pastor shouted and so generally carried on in 
Pastor’s presence that the Court, who heard this from an 
adjoining room, felt it necessary to intercede. (Tr. . .). 
Pastor, who professed to be taking diuretics to avoid 
congestive heart failure, was continuously drinking water 
in the Court’s presence. (Tr. 852). In addition, Pastor 
attempted to manipulate his condition to curry favor with 
the jury, first, by elaborately displaying the great number 
of pills he was taking, then by conspicuously displaying the 
hospital identification wrist band he was wearing. and 
finally by wearing a light shirt through which the jury 
could plainly see electronic nodes which were used to 
monitor his condition, until the Court, observing this, put 
a stop to it. Op. #45369, pp. 30-31. 
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Equally signiticantly, the law in this Circuit and else- 
where firmly supports the manner in which the District 
Court chose to act in the difficult situation confrontng her. 
In United States v. Tortora, 464 F.2d 1202 (2d Cir.), 
cert. denied, 409 U.S. 1063 (1972), this Court squarely 
faced the question whether a trial can proceed in the 
complete absence of a defendant: 


“A defendant who deliberately fails to appear in 
court does so voluntarily, and thus the impe~ > at 
question is whether his absence can be considered 
a ‘knowing’ waiver. We hold that it can. " °2 
deliberate absence of a defendant whe knows that 
he stands accused in a crimina! case and that the 
trial will begin on a day certain indicates nothing 
less than ntention to obstruct the orderly pro- 
cesses of justice. No defendant has a unilateral 
right to set the time or circumstances under which 
he will be tried. See, United States v. Bentvena, 
319 F.2d 916 (2d Cir.), cert. denied, 375 U.S. 
$40 (1963).” 


Id. at 1208. Tortora supports the conclusion not only 
that presence at trial may be waived, but also that this 
waiver may be inferred from the circumstances and from 
the defendant’s activities. See also, United States v. 
Taylor, 478 F.2d 689 (1st Cir.), aff'd 414 U.S. 17 (1973); 
Phillips v. United States, 334 F.2d 589, 592 (9th Cir. 
1964), cert. denied, 379 U.S. 1002 (1965); United States 
v Marotta, 518 F.2d 681, 684 (9th Cir. 1975) ; See gener- 
ally, Diaz v. United States, 223 U.S. 442, 450-451 (1912) ; 
Illinois v. Allen, 397 U.S. 337, 3456 (1970); United States 
v. Petersen, 524 F.2d 167, 183-86 (4th Cir. 1975), cert. 
denied, 423 U.S. 1088 (1976).* 


* Nor, as Pastur implies in his brief at 20, does the Tortora 
rule disappear if the defendant proffers “some sound reason” for 
his absence, United Siutes Vv. Tortora, supra, 464 F.2d at 1208, 

[Footnote continued on foilowing page] 
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Indeed, this case is con.rolled a fortiori by Tortora, 
since the tria! judge’s determinati:, in this case was 
founded not only on the silent but eloquent absence of 
the defendant at the time of trial, but also on the long 
history of delays preceding the trial date.* 


The cases upon which Pastor heavily relies are dis- 
tinguishable. In both United States v. Toliver, supra, 
and United States v. Crutcher, supra, this Court explicit- 
ly noted that there was no indication that the defendant 
waived his right to presence at trial. United States v. 
Toliver, supra, 541 F.2d at 964;** United States v. 
Crutcher, supra, 405 F.2d at 242 (no evidence that the 
defendant “was advised of, or waived, his right to be 
present.”) These cases, and others of like nature cited 
in Pastor’s brief, stand only for the acknowledged prop- 
osition that presence at trial is an important constitu- 
tional right; they simply do not deal with the circum- 
stances under which a waiver may be found and where 
the District Court may properly proceed. 


Finaliy, it should be noted that the District Court 
in this case properly exercised the d.scretion vested in 


if that reason is incredible. See, United States v. Davis, 486 F.2d 
725, 727 (7th Cir. 1973), cert. denied, 415 U.S. 979 (1974). The 
unbelievability of Pastor's claims was explicitly found by the Dis- 
trict Court, and was supported by the record. See also, Unite 
States v. Partlow, 428 F.2d 814, 815 (2d Cir. 1970). 

* The Zortora decision lists as an important prerequisite that 
the cefendant receive clear and actual notice that the trial will 
commence on a date certain. 464 F.2d at 1209. Since Pastor was 
explicitly told on the afternoon of May 17 that the trial would 
commence with the selection of the jury the following morning, 
this requirement is clearly met. Indeed, Pastor does not claim 
that he did not know that the trial was to commence on that date. 

** Indeed, the Government in Toliver conceded that there was 
no waiver. See 541 F.2¢ at 964. 
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her, United States v. Tortora, supra, 464 F.2d at 1210, 
in determining that the public interes in having the case 
go forward outweighed the right of the voluntarily ab- 
sent Pastor. Op. #45369, pp. 33-34." The case had al- 
ready been subject to delays of nearly a year. It was 
clear that if the case did not go ahead, it would be subject 
of further long adjournment. Weiner, the co-defendant, 
was present and entitled to have the Court proceed “s to 
him. A severance would have required the Government 
and tk: District Court to try a three week case twice. 
The Government’s principal witness, Horace Johnson, was 
an elderly and enfeebled alcoholic, so that a delay of 
Pastor’s trial may have left the Government without a 
crucial witness. Op. + 45369, rn 33. And, in any event, 
it was likely that Pastor would continue to mislead the 
Court and seek further delay by similar tactics. In 
addition, the Court was, of course, subject to the increas 
ingly severe rules requiring the prompt disposition of 


criminal cases, see 18 U.S.C. §§ 3161, et. seg., as well as 
an already overloaded and difficult calendar of other 
criminal cases.** 


The factors the Tortora Court indicated should be 

sidered in making this determination squarely apply in this case: 
“He [the District Court] must weigh the likelihood that 
the trial could soon take place with the defendant present; 
th: difficulty of rescheduling, particularly in multiple-defend- 
ant trials; the burden on the Government in having to un- 
dertake two trials, again particularly in multiple-defendant 
trials where the evidence against the defendants is often 
overlapping and more than one trial might keep the Govern- 
ment’s witnesses in substantial jeopardy.” 

464 F.2d at 1210 (footnote omitted). 

** Of lesser, but some, concern, is the disruption of the opera- 
tion of the Court where 25 other District Judges are also dealings 
with matters before them. The Court here had ordered an un- 
usually large panel of 50 venircmen who were actually seated in 
the court room ut the time Pastor failed to appear. In addition, 
because the Court had been assigned a particularly small court 
room on the 27th floor of the Courthouse for trial, it had made 
special arrangements for the selection of a jury in a larger court 
room on the third floor, at the temporary inconvenience of another 
judge. Op. #45369, p. 11-12. 
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In short, the District Court acted entirely properly 
in this case under the circumstances presented to her by 
the defendant. Pastor’s arguments to the contrary 
should be rejected. 


POINT IV 


The Wingate And Vitarine Documents Were 
Properly Admitted Into Evidence. 


During the course of the trial, the District Court 
admitted into evidence certain invoices, order and ship- 
ping forms, and ledger books maintained by Wingate 
and Vitarine indicating the sale of certain drugs to “Dr. 
Horace Johnson c/o Edward Pastor” and showing credits 
to a “Johnson” account. Weiner’s arguments that these 
documents were inadmissible—largely on the ground that 
Fernald was not a “trustworthy” source for demonstr: 
ing the business nature of the documents for purposes of 
F. R. Evid. 803(6)—are frivolous. 


Initially, it should be noted that quite contrary to 
Weiner’s argument, the documents in question were not 
hearsay at all.* Fernald, who testified at length and 
was subject to cross-examination, identified each of the 
documents, testified as to how he caused them to be made, 
and described the role each of the documents played in 
the scheme to divert drugs to Pastor and Weiner. Since 
the making and use of the documents were themselves 
steps in the conspiratorial scheme, each entry “is not 
hearsay because what is probative is the mere existence 
of the entry rather than the meaning intended by the 


* Concededly, the prosecutor argued to the trial court that the 
documents were business records—a po: ‘ion that was itself en- 
tirely correct, and that we discuss, infra, as an alternative argu- 
ment. 
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writer.” United States v. Panebianco, Dkt. No. 76-1132, 
slip Op. 119, 184 (2d Cir., October 14, 1976) ;* see also 
United States v. Ruiz, 477 F.2d 918, 919 (2d Cir.), cert. 
denied, 414 U.S. 1004 (1973) ; United States v. Ellis, 461 
F.2d 962, 970 (2d Cir.), cert. denied, 409 U.S. 866 
(1972); United States v. Garelle, 438 F.2d 366, 368 (2d 
Cir. 1970), cert. dismissed, 401 U.S. 967 (1971). Indeed, 
this is simply not the classic business recoris situation, 
where a “custodian or other qualified witness,” F. R. Evid. 
80316), who has no knowledge of the underlying facts, 
merely identifies documents and the circumstances of their 
being made and retained—in which case demonstration of 
trustworthiness is peculiarly necessary. Rather, since 
“the [witness] who had personal knowledge that the 
transaction occurred was present in cuurt to »e questioned 
about the documents,” United States v. Murchisio, 344 
F.2d 653, 670 (2d Cir. 1965), there was no hearsay 
problem at all. See also United States v. Bennett, 409 
F.2d 888, 894-95 (2d Cir. 1969) (no hesisay if declarant 
is “open to cross-examination on the underlying facts 


). 


Furthermore, it is clear that the District Court was 
entirely justified in allowing the documents into evidence 
on the theory explicitly articulated at trial, that is, as 
business records. It is settled that the trial court has “a 
broad zone of discretion in determining the admissibility 
of business records,” and that the Court’s ruling will not 
be disturbed unless it can be shown that that discretion 
has been abused. See, e.g., United States v. Fendley, 522 


* Indeed, that portion of the documents that indicated Dr 


Hora Johnson ordered the drugs and had a valid DEA registra- 
tion number simply could not have been introduced to prove “the 
truth of the matter asserted,” F. R. Evid. 801(c), since it was 
the position of the Government that these statements were false 


and fraudulent 
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F.2d 181, 184 (5th Cir. 1975): United Statzs v. Ottle Y; 
509 F.2d 667, 674 (2d Cir. 1975) ; United States v. Miller. 
500 F.2d 751, 754 (5 Cir. 1974); United Stat 
Gottlieb, 493 F.2d 987, 992 (2d Cir. 1974); United States 
v. Middlebrooks, 481 F.2d 299, 302 (5th Cir. 1970). 


It is equally true that ir the trial court’s discretion, 
business recurds can be admitted despite the fact that the 
source of the records or the method and circumstances of 
their preparation have been impeached. See, e.g., United 
States v. Re, 386 F.2d 306, 313-14 (2d Cir. 1964). Nor 
does the fact that the method and circumstances of 
preparation of the ds nts may, as Weiner contends, 
have veer unreliable ‘ocious” and based totally on 
the whim and caprice of Fernuld, render the documents 
inadmissible. Indeed, United States v. Re, supra, is 
strikingly similar te this cas. that the defendants there 
challenged on appeal t) » admission of documents of a 
business engaged in wnlawful activities and which simi- 
larly contained numerovs irregularities. Arguments 
against their admissibility were rejected in language 
particularly appropriate to this case.° 


*This Court noted: 
“The fact that Birrell’s busi: of distributing 
tered shares of Swan-Finch was unlawful does not 
admissibility of his records as kept by De Risi ‘[The busi- 
ness records exception to the hearsay rule loes not dis- 
criminate between lawful and unlawful businesses.’ United 


State v. Quick, 


irregularities 1a 1e informality of the 

ibbreviations, possible inconsistencies inaccuracies, 

or incompleteness, ave not precluded admissibility 

but have been factors for the jury to evaluate in consider 
ing the writing along with the other evidence.” 


* * * 


[Footnote continued on following pags 
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Weiner argues that although at one time the business 
records rule supported Judge Motley’s ruling in this case, 
that the untrustworthiness of the source of information or 
the method of preparation of the document went to the 
weight and not the admissibility of the document, the rule 
has been changed by Rule 803/6) of the Federal Rules 
of Evidence.* Weiner argues that under Rule 803(6), 
it was reversible error for J idge Motley not to have de- 


termined that the documents were so untrustworthy as 


‘equire their exclusion. Althoussh Rule 803(6) requires 
the trial court to determine if the source of information 
or the method or circumstances of preparation indicate 
lack of trustworthiness before the business record can 


} 
admitted in evidence, Rule 8023/6) has not diminished the 


Lf 
** 


e 


discretion accorded the trial court to admit the record. 


me records 


were subject to voir dir 
; was made aware of the 
e entries. There was no err 
336 F.2d at 313-14 
on Palmer v. Hoffman 


ling that certain record 


at decision hinged on the un- 
r of information, it is distinguish- 
the records were “dripping with moti- 
Hoffman Vv. Palmer, 129 F.2d 976, 991 
lly at the time of his participation 
} no motive to falsify the documents 
st of the defendants 
Weinstein specifically articulates this principle in his 
treatis« teferrings he nationale behind the inclusion of the 
condition in Rul a cords made ia the ordinary course 
of business are ac 1issible “unleas the sources of information or 


[Footnote continued on following page) 
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Juauge Motley examined the Wingate and Vitarine doc- 
uments and concluded that they were business records. 
The court did not err in leaving to the jury the respensi- 
bility of weighing the documents along with other evidence 
at trial.* 


other circumstances indicate lack of trustworthiness”, Judge Wein- 
stein noted that: 

roblems of motivation are to be dealt with on a case 
to case basis. The factors previously considered by courts 
can, of course, cont to be employed. In addition, a num- 
ber of other cer 


ns may be appropriate in light of 


} } 


other aspects of the federal rules. Rule 401’s emphasis on 


relevancy and Rule 102’s endorsement of accurate dete 


a genera! matter 


nations as a primary goal, indicate that 


the rules favor making : relevant evidence available to 
the trier of fact. Even when the facts of a case disclose 
the possibility of a motive to misrepresent, the court should 
be careful to see whether this paramount aim cannot be met 
by reducing the dangers that might arise from the admis- 
sion of tu. record. If the deciarant is available, for in- 
stance, the court may insist that he be called if the record 
is to be used so that his credibility can be examined... 

In short, if the ji 
ful to the jurors an 


its untrustworthy aspects wv 


that the record may be help- 
they should be able to discount 


ith adequate instructions, the 


judge should admit the record. Assessment of probative 

force should, whenever possible, re left for the jury The 

jury's function should not be reduced by excluding relevant 

evidence unless the court is reaso:ably assured that the 

result of the litigati 

is revealed to the jury.” 4 Weinstein and Berger Evidence 

§ 803 (b){05], at 803-166-67. (Emphasis added and foot- 
notes omitted. 

* United States Vv. Robinson, Dkt. No. 76-1177, slip op. 338, 

840-41 (2d Cir., October 29, 1976), cit 


“the question of trustworthiness is a crucial threshold issue ot 


m will be less reliable if the evidence 


by Weiner, states that 


law going to admissibility, and it must be resolved first by the 
trial judge before it becomes a question of weight for the jury.’ 
However, the record in this case indicates that Judge Motley made 
[Footnote continued on following page] 
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POINT V 


The Admission Into Evidence Of Government 
Exhibit 35 Was A Proper Exercise Of The Court's 
Discretion And Was Not Error. 


Joseph Vign: Agent of the Drug Enforce- 
ment Administration, was called as the Government’s final 
witness and described in detail a chart or listing of the 
trial exhibits summarizing the various purchases of phen- 
dimetrazine and phentermine. (GX 35; Tr. 1733-1735, 
1761-1796). This chart or summary consisted of 15 pages 
listing those exhibits chronologically. Each page was 
headed by a date and description of a sale of drugs. The 
chart or listing had the effect of juxtaposing the docu- 
ments reflecting the drug sales and Dr. Johnson’s letters 
with the telephone records of the defendants, demonstrat- 
ing the contacts between the defendants and others in- 
volved in the transaction. 


Special] 


a 


. einer, relying on Rule 1006, Federal Rules of Evi- 
dence, alleges error in that summaries were only permis- 
sible when the documents upon which they are based are 
not in evidence in the same proceeding. This argument 
is frivolous.* 


a tnreshold determination as to trustworthiness and 

mitted the docum nts. Robinson is further distinguishable since 
that case involved testimony of the ‘absence of public record or 
entry” under F. R. Evid. 803 (10 Under that exception to the 


ent” search, 


hearsay rule, which specifically requires a “d 


un the business records exception, the trier of fact is confronted 
solely with an ultimate conclusion—that is, a statement that a 
search \ made and no records were found. In that 
unlike the present case where both the records themse] 
circumstances of their being made were open to inspé 
jury, t urv is totally dependc::t on the trustworthiness a 
liability of the person making th. search. 

Appella S rue that ithe underlying documents must, 


in fact, be admi relying principally on their attacks on the 
“Wingate” invoices to succeed. See Point IV, supra, and Point I 


in the Weiner brief. 
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The admission of charts and summaries is discretion- 
ary with the trial judge and is subject to review only upon 
a clear showing of abuse and resulting prejudice to the 
opposing party. United States v. Ellenbogen, 365 F.2d 
982-988 (2d Cir. 1966), cert. led, 385 U.S. 923 (1967 
See also, United States v. Cummins, 468 F.2d 274, 
278-80, (9th Cir. 1972) imissi f charts for 
the purpose of summarizing facts contained in other 
exhibits in evidence is entirely proper.* United States 
v. Nathan, 586 F.2d 988, 992 (2d Cir. 1976); United 
States v. Silverman, 449 F. 1341, 1346 (2d Cir. 1971). 


cert. denied, 405 U.S. 


Weiner, not surprisingly, cites no authority for the 
proposition that Rule 1006 was intended to exclude the 
use of summaries when the underlying document were in 
evidence. The rule, which provides for the admissio1 
summaries when the underlying documents are too volum- 
inous to effectively introduce in evidence, vests the court 
with authority to demand their production in any event. 


Commentary on the Rule is directly contrary to Wei- 
ner’s position. As Judge Weinstein points out, under 
Rule 1006, the summaries may be relied upon as evidence 
in chief whether or not the originals are introduced at 
trial. 5 Weinstein and Berger, Evidence § 1006/02] at 


p. 1006-5. 


Traditional arguments against summaries are based 
on the assumption “. .. that jurors are too stupid to see 
the drift of evidence”. United States v. Johnson. 319 U.S. 
503, 519 (1943) (Frankfurter, J.). The jury here could 
not possibly have been misled by the notion they must 


cné 


rge 
] 


ants deserve 


str 


a guide and not evidence. 
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accept the inferences drawn by the government summary. 


7 a. 3, : +a ~ a +> 3 +h 119MM 9 Yt , . ens ts 
All of the nentioned in the summary were drawn 


from the exhibits and testimony at trial. (Appellant Wei- 


I 
xhibit and left any discrepancy between the exhibit and 


the underlying sources which might have existed to cross 


i ; smati sy +h lafondante 
examination and summation by the defendants.* 


ner’s brief at p. 26). The Court properly admitted the 


POINT VI 


Pastor’s Claim That The Evidence Failed To Es- 
tablish A Crime Within The Intent Of The Statute '!s 
Without Merit. 


Pasto.; next argues that the Government failed to 
prove the violations of Title 21, United States Code, 
Section 843(a)(3), charged in Counts Five and Six, in 
that the false and forged letter and other fraudulent uses 
of Johnson’s name and drug registration number to orde 
controlled substances, did not defraud anyone. This 
argument is based on the contention that Fernald, Berry 
and Green were co-conspirators who were not deceived by 
and did not rely upon those representations. This read- 
ing of the record and strained construction of the satute 
is without merit for two reasons. First, the evidence 
establishes that although Fernald, Berry and Green were 
co-conspirators, they did not know that the Johnson letters 
were forged and, indeed, Green insisted upon such letters 


drugs. Second, Section 
towards frauds against 


was given to defense c: | fi d: 
Although counsel objected generally the ex- 
naecuracies were pointed out before the summary 
was introduced. (Tr. 1747-50 
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as frauds against controlled substances suppliers like 


Vitarine. 


The records plainly establish that the “Johnson” letters 
used by Pastor and Weiner contained the false informa- 
tion that Dr. Johnson was the purchaser of the drugs in 
question and the forged signature of Dr. Johnson. (Tr. 


1289-91). The proof uiso showed that Green would not 


have shipped those drugs to Pastor but for the letters. 
(Tr. 711-15, 750-51). And, although there was evidence 
the Creen was a co-conspirator with general knowledge 
of Pastor’s scheme to divert the drugs from lawful chan- 
nels, there was no showing that Green knew that the 
invoices were false or forged. (Tr. 794). Section 843 
(a) (3) provides: 


It shall be unlawful for any person knowingly and 
intentionally . . . to acquire or obtain possession 
of a controlled substance by misrepresentation, 


fraud, ford: ry, dece ption, or 8 hte rfuue a 


(Emphasis added). Pastor contends that the emphasized 
words “imply a direct lie to another person who relies 
on the lie and is deceived.” Notwithstanding Green’s 
conceded knowledge of and participation in the conspiracy 
to divert controlled substances, the jury could properly 
draw the inference from Fernald’s testimony that neither 
he nor Green knew that the letters contained false in- 
formation or forged signatures. (Tr. 711-15, 750-51). 
Furthermore, assuming, arguendo, that Green had 
known that the invoices were false and forged, still the 
evidence would have been sufficient to support Pastor’s 
conviction. The furnishing of the invoices to Green was 
quite obviously desigred to provide the requisite docu- 
mentation in the even: of a DEA audit of the books and 
records of Vitarine and Pastor’s use of the false invoices 
thus constituted a fraud against the United States. 
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Weiner’s claim that the case law establishes that there 
must be a “direct lie’ to another person who himself 
relies upon that lie in order to spell out a violation of 
Section 842(/2)(3)} is frivolous, since the cases he cites 
demonstrate nothing of the sort.* 


In this case, the record unequivocally established that 
Pastor and Weiner did “acquire” and “obtain possession 
of” the controlled substances specified in Counts Five and 
Six by use of “misrepresentation, fraud, forgery, decep- 
tion” and “subterfuge”, to wit, the false and forged John- 
son letters and other representations that Dr. Johnson 
had authorized them to act in his behalf. There is no 
evidence that Green knew that the letters and representa- 
tions were not genuine; indeed, the testimony that he 
would not have caused the shipment of the drugs without 
the invoices is uncontradicted. Furthermore, there is no 


* United States V acopelli, 483 F.2d 159 (2d Cir. 19: 
Y ‘ ‘ tcopelli, 
did involve a supplier of controlled substance whe relied upo! 


Bureau of Narcotics and Dangerous Drugs or jer form 


ering a controlled substance to the defendant. This C 

that there s nt evidence of such reliance and affirmed 

the defendant’s conviction There was no indication, | eV 

that a de frauded s ipplier was a prerequisi e to a Section 843 
violation. In United States v. Ruyle, 524 F.2d 1133 (6th ¢ 

1975). cert denied U.S. — , the Sixth Circuit ipheld 


the conviction of a registered distributor of controlled substance 
who filed false reports in violation of Section 843(a)(4), a 
section not involved in the present case. Finally, in U» l 

vy. Bass, 490 F.2d 846 (5th Cir. 1974), the defendant had 
cealed from two doctors the fact that he was obtaining pre¢ 
scriptions for the same controlled substance from each of them 
on the same day There was no evidence, however, as to the 
materiality of that concealment or its effect, if any, on the cati 

of either of the doctors. Indeed, one of the doctors had testified 
that had he been informed of the other’s prescription, he mig 
still have given his own, depending upon his examination of the 
defendant and his perception of his needs. Jd. at 856-57 


evidence that anyone else at Vitarine knew anything of 
the Pastor-Weiner scheme. Thus, whether the false Dr. 
Johnson letters were designed to defraud Green, Vitarine, 
the United States, or all three, the proof supports 
direct causal link between the submission of those in- 
voices and Vitarine’s 


POINT VII 


The Evidence That The Drugs Received By Pastor 
And Weiner Were In Fact Controlled Substances Was 
Overwhelming. 


Weiner next claims that the evidence that the drugs 
Pastor and Weiner obtained were in fact the controlled 
betances phendimetrazine and phentermine, as specified 
in Counts Five and Six, was insufficient. This argument 
is without merit. Although none of the drugs were in- 
troduced into evidence and no chemical analyses of the 
drugs were ever performed by the Government,* the 


that the defendants obtained phendimetrazine 


su 


evidence 
and phentermine was not only sufficient by overwhelming. 


Business records of Vitarine, the manufacturer, of 
the drug, establishing that the drugs shipped to Pastor 
were phendimetrazine and phentermine, were in evidence. 
(12A&B, 14A&B, 15A&B, 16A&B, 17AG&B, 19A&B 
20A&B, 21A&B; Tr. 302-315). The jury heard testi- 
mony concerning the surreptitious negotiations leading up 
to the shipment in question. (Tr. 435-38, 493, 507-10). 

Pastor clearly specified in these conversations and in the 
“Johnson” letters that he wanted phendimetrazine and 


* None of the drugs was 


ment Administration. 


phentermine. (Tr. 711-15, 750-51; GX 13F, 18E). There 
is no evidence that the pirce paid for the drugs in qves- 
tion 1ot appropriate to phendimetrazine and phenter- 
deliveries of the drugs, Pastor 

t the drugs were anything other 


phentermine.* All of the 


lence tended to establis e drugs acquired 


( 
Pastor an > phe imetrazine and 


It is the well-established law in this Circuit that with 
respect to substantive violations of the narcotics laws, 
although the jury must be convinced beyond a reasonable 


* Weiner 
there was evice! 
The complaints 


igs, but 


+ takir 
nine (Wein 


Johnson's 


and caffeine 


arreine were 


suggest 


i effort spent and the risk taken by the conspirat 


their scheme, or of the exceptional profits that they stoo 
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doubt that 
trolled substance, “[iJt is not necessary that it is be 
proved by direct evidence.” United States v. Ageuci, 310 
F.2d $17, 828 (2d Cir. 1962), cert. denied, 372 U.S. 959 
(196%) ; United States v. lacopelli, 483 F.2d 159, 161-62 
(2d CiK. 1973); United States v. Bentvena, 319 F.2d 916, 


the substance in question is in fact a con- 


927 (2d ‘ir.). cert. de nied, sub nom. Orm to V. United 
States, 375 U.S. 940 (1963). As the Ageuci Court went 


on to state: 


“Just as with any other component of the crime, 
the existence of and dealing with narcotics may 
be proved by circumstantial evidence; there need 
be no sample placed before the jury, nor need 
there be testimony by qualified chemists as long 
as the evidence furnished ground for inferring 
that the material in question Was narcotics. See, 
United States v. Morello, 250 F.2d 631, 633-34 


(2d Cir. 1957).” 


Id. at p. 828. The Government “need not exclude every 
remote possibility of innocence before its case warrants 


submission to the jury.” Jd. at 8380; United States v. 


lacopelli, supra, 483 F.2d at 162 


Under these principles, and under % facts listed 


onr..2 ’ le: : ae ee 
above, Weiner’s claim is frivolous. 


* Finally, Pastor complains that the trial court failed to 1 
out in its charge that the evidence as to the character of the 
drugs was wholly circumstantial No such charge is req 
and Pastor cites no cases in support of this propositior In fa 


it has long been the law in this Circuit that circumstantial ev 


dence is not in any respect probatively infericr to direct evide: 
United States v. Lubrano, 529 F.2d 633, 636 (2d Cir. 1975 
United States Vv. Woodner, 317 F.2d 649, 651 2d Cir cert. d 
mied, 375 U.S. 903 (1963); "nited States v. Brown, 236 F.2 
405 (2d Cir. 1956); Rumely v. United States, 293 Fed. 532 
2d Cir.), cert. denied, 263 U.S. 713 (1923 Furthermore 


defendants were given full leeway to argue the insufficiency 
of the Government’s proof to the jury 


POINT Vill 


Conduct by the Prosecutor at Trial was Proper, 
and Did not Deprive the Defendants of a Fair Trial. 


Weiner raises a number of arguments that the prosecu- 
tor acted improperly during the trial and in summation. 
On the basis of these claims, he calls for reversal. 
Weiner’s arguments are in the main refuted by the 
record, and in any event without merit. 


Weiner first argues that the Government improperly 
ir‘ ~duced evidence that the drugs in question had a 
“street” value of $1 per unit and argued in summation 
that Pastor and Weiner had illegally diverted the drugs 
This evidence and any summation argument fairly in- 
ferred from it were entirely proper. The defendants 
were charged in the conspiracy count with conspiring 
to “distribute and possess with intent to distribute 
Schedule III and IV controlled substances.” In any 
event, even without the conspiracy count, the evidence 
would have been admissible to establish motive and intent 
on the part of the defendants, a key and disputed issue 
in the case. See United States v. Papadakis, 510 F.2d 
227 (2d Cir.), cert. denied, 421 U.S. 950 (1975). 


Counsel for Pastor elicited on re-cross examination 
of Fernald that he did not mention any sale of con- 
trolled substances to Pastor when he was interviewed in 
October 1973, despite the fact that he was co-operating 
with the Government at that time. (Tr. 1213-15). The 
Government then sought to elicit that Fernald had in 
fact given some information about Pastor during this 
interview. As these statements constituted information 
Fernald had received from Berry, Pastor’s objections 
on hearsay grounds were sustained although the Govern- 
ment argued they were not offered for the truth of the 
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matter stated and were, therefore, not hearsay.* The 
Government then attempted to elicit whether Fernald 
had dealt with Pastor after federal] azents had told him 
not to. (Tr. 1231), The Court refused to permit this 
line of questioning, ruling Fernald had already answered 
the question when he said the agents said nothing to him 
about Pastor. (Tr. 1232) 


The following cclloquy ensued: 


[Prosecutor]: “I have no further questions 
at this time, but I would make the caveat that 
there was an area that I did want to go into that I 
haven’t been permitted to and I don’t think that— 
I think that this is going to affect any-—— 


[Pastor’s Counsel]: “Objection” 


‘ 


Prosecutor]: “———recross” 
Weiner’s Counsel]: ‘Objection, your Honor” 


Pastor’s Counsel] : “(the prosecutor } 


shouldn’t be making statements like that. 


The Court: “No, he should not...” (Tr. 
1232). 

Weiner claims this is reversable erorr becatise the prose- 
cutor informed the jury he had information the Court 
was preventing him from conveying fhis argument is 
wholly without merit. While the remark by the prosecu- 
tor was improper, there could be no prejudice to either 
defendant. Even the most liberal and imaginative read- 


*7 


ing of the remark fails to provide any irference of 


specific facts beyond the record that would incriminate 
I : 
the defendants; at mosi, the remark noted that the 


* The Government contended the statements we ffered 


to show the extent of Fernalds peration, a matter exp 


by defense counsel as cross-examination Tr. 1222 
d s 


prosecutor felt he was limited in his ability to rehabili- 
tate a witness whose credibility had been attacked. The 
case is thus utterly unlike those decisions upon which 
Weiner heavily relies, see, e.g., Berger v. United States, 
295 U.S. 78, 87 (1935), in which the prosecutor specifi- 
cally and improperly invited the jury to consider or 
speculate about evidence dehors the record. Given the 
wealth of material with which the defendants could 
attack Fernald, see, United States v. Pacelli, 521 F.2d 
135 (2d Cir. 1975), cert. denied, 424 U.S. 911 (1976), 
the possible impermissible rehabilitation of him was at 
most harmless. 


In addition, Weiner claims a number of errors in the 
Government’s summation. W r’s argument that the 
prosecutor personally vouched for the credibility of the 
Government witnesses (Weiner Br. 48) is clearly refuted 
by the record. The Government simply and properly 
pointed out those pieces of evidence it introduced that 
corroborated its witnesses, (Tr, 2210-12). There was 
simply no stavement of personal belief in the credibility 
of the witnesses; indeed, the prosecutor noted that the 
corroborating evidence was “all before you.” (Tr, 2210). 
To claim that a prosecutor should not make such an 
argument in the face of a vigorous assault on the credi- 


bility of a Government witness is disingenous. 


*Weiner also claims it was error for the Government to 


argue in summation that neither Pastor nor Weiner had a BNDD 


ense because this statement was untrue Weiner Br 12 
No citation to the record is given In fact, the statemer ‘ 
correct. The record is clear that Weiner was not registered i 
silent as to Pastor (Tr. 1248 0 See also, second foot 

p. 6, fn. **. Although several of their various stores were 
registered, none of the drugs in this case were received by t! 
stores. See supra, p. 4, fn. ***; p. 5 fn.** 

Weiner’s further argument that “the prosecutor improper}; 
implied that th defense had an obligation +> produce evidence” 


Footnote continued on following pag 


And 
| 


This 


‘whelming weight 
+} 


1973 er ed Ss l (clearly im- 
proper remark wuire new trial), the error 


was harmless. 


Government 


lurtner 


propel 


‘re 


offer made , detense 
mpare 


2d 
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POINT IX 


The District Court’s Charge Contained No Re- 
versible Error. 


Weiner contends that the District Court committed 
reversible error in failing to charge that the jury should 
decide who the co-conspirators were; failing to give limit- 
ing instructions with respect to Fernald’s testimony that 
had been received subject to connection; in giving a 
Pinkerton charge; and in charging that the jury could 
convict the defendants on the substantive counts if they 
found that Fernald had acquired the pills and the de- 
fendants aided and abetted him. (Weiner’s brief at p. 
59-58). These claims are without merit. 


The first contention, that the court committed rever- 
sible error when it failed to instruct the jury “that thev 
have the right and obligation to determine who the co- 
conspirators are and that they don’t have to be bound 
by the indictment” (Tr. 2308), is belied by the record 
and at any rate is without legal substance. As Judge 
Motley noted in her charge to the jury “. .. an indictment 
is not proof or evidence. It merely contains a series of 
accusations...” (Tr. 2278). Following the above-men- 
tioned defense request, Judge Motley instructed the jury 
“And, of course, you must find that Charles Fernald was 
a member of the conspiracy or a co-conspirator as alleged 
in the indictment.” (Tr. 2312-13). This instruction 
clearly sufficed in informing the jury that they were not 
bound by the allegations of the indictment and they must 
determine who the members of the conspiracy were. Fur- 
thermore, since the evidence was overwhelming that Pas- 
tor and Weiner dealt with one another, there was simply 
no possibility that the jury could have failed to find the 
requisite plurality but for the inclusion of Fernald as a 
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co-conspirator. United States v. Bommarito, 524 F.2d 
140 (2d Cir. 1975). Finally, since the “theory of the 
defense” was that Fernald framed them, his being de- 
nominated a conspirator—together with the giving of the 
accomplice charge—obviously helped them.* 


Weiner also contend that it was reversible error for 
the District Court to charge the jurv under Pinkerton v. 
United States, 328 U.S. 640 (1946 ‘The cases cited by 
the defendants are inapposite. In United States v. 
Sperling, 506 F.2d 1323 (2d Cir. 1974), cert. denied, 
420 U.S. 962 (1975), the Second Circuit advised 
that the Pinkerton charge should not be given as 
a matter of course. In particular, this Court cau- 
tioned that the Pinkerton charge should be avoided 
when the evidence is strong on substantive counts and 
the prosecution urges that the conspiratorial agreement 
should be inferred from the substantive crimes, Such 
was the case here, since the evidence that Pastor and 
Weiner conspired together was overwhelming, and the 
proof on the substantive counts—as indicated by the 


* Weiner also claims that the Court gave no limiting instruc- 
tion with respect to Fernald’s testimony. (Tr. 401, 428, 489 
Fernald testified to statements made by Berry, a co-conspirator, 
concerning acts in furtherance of the conspiracy. The Court, 
over defense objection, received those statements subject 
to connection. It is well established in this Circuit and else- 
where that hearsay statements by one conspirator are admissi- 
ble against anvther conspirator if a “fair preponderance of the 
svidence independent of the hearsay declarations” shows the 
declarations were made in furtherance of the conspiracy and the 
defendant against whom the statements are offered was a member 
of that conspiracy. See, Fed. R. of Evid. 801(d)(2)(E); United 
States v. Wiley, 519 F.2d 1348 1850 (2d Cir. 1975), cert. denied, 
423 U.S. 1058, (1976). There is no necessity, absent a defense 
request, for the court to specifically make that finding. United 
States V Geaney, 417 F.2d 1116, 1120 (2d Cir. 1969), cert. denied 
ub nom. Lynch v. United States, 397 U.S. 1028 (1970). 
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hung jury on some counts—somewhat less so. Jt is only 
when there is no direct proof that the defendant com- 
nitted either the substantive offense or that the de- 
fendant was a member of the conspiracy, that giving a 
Pinkerton charge would constitute reversible error. See 
United States v. Aloi, 511 F.2d 585, 597 (2d Cir.), cert. 
denied, 423 U.S. 1015 (1975): United States v Cantone, 
426 F.2d 902, 904-05 (2d Cir.), cert. denied, 400 U.S. 
827 (1970). In this case, there was proof that the 
defendant committed both offenses, and any error in 
giving the charge could only be harmless. Finally, con- 
trary to Weiner’s implication, the Pinkerton charge has 
been consistently reaffirmed by this Court. United States 
v. Stassi, Dkt. No. 76-1110, slip op. 247, 254 (2d Cir. 
Oct. 26, 1976): nited States v. F'nke Istein, 526 F.2d 


U 
517 (2d Cir. 1975), cert. denied, — U.S. — (1976). 


Weiner’s final contention, that the Court should not 
have charged aiding and abetting, is also meritless, The 
argument is that if Fernald was not a co-conspirator 
then his possession of drugs was not “guilty” and there- 
fore there is no venue in the Southern District. The argu- 
ment is preposterous and is precluded by the jury ver- 
dict. The Court may charge the jury on aiding and 
abetting whenever the evidence warrants it. United States 
Vv. Taylor, 464 F.2d 240, 242 n.1 (2d Cir. 1972). In 
this case there was more than sufficient evidence to sus- 
tain the aiding and abetting charge contained in the 
indictment. Furthermore, as this Court has recently had 
occasion to note, a defendant may be convicted of aiding 
and abetting an innocent principal. United States v. 
Rappaport, Dkt. No. 76-1291, slip op. 428, 431 (2d Cir., 
Nov. 4, 1976). 
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CONCLUSION 


The judgments of conviction should be affirmed. 


Respectfully submitted, 


ROBERT B. FISKE, JR., 
United States Attorney for the 
Southern District of New York, 
Attorney for the United States 

of America. 
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